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The Media South Asia Project, then based at the Institute of Development Studies at Sussex University, was allocated a development grant from the Society for South Asian Studies to pursue research on Media Policy and Law in South Asia  in December 2006. We reported on 17 May 2007 and 7 March 2008 on the progress of the project and we are now providing a final report. Unfortunately, the project has taken longer than anticipated – partly due to unforeseen pressures on some of our research associates and partly due to the scale of the research agenda. Nonetheless, the material generated by our research associates in India, Pakistan, Sri Lanka and Bangladesh has been of high quality and in some respects more extensive that expected. This reflects the keen interest in the subject of those with whom we have been working and their perception of its importance for the region. In this report we present and evaluate this information and bring the scoping exercise to a close. 

THE RESEARCH AGENDA 
The aim of the scoping research was to identify key common issues in the approach of the four countries – India, Pakistan, Bangladesh and Sri Lanka - to putting in place a new framework for the media; to take full advantage of new technologies at different levels of public communication; to allow scope for diversity; and to promote the use of the media to advance the public interest and promote economic development across South Asia.

Media Law and Policy
Aspects of the South Asian media regulatory regimes which were particularly important to research concerned the relation of domestic broadcasting to regional and international programming and the conditions and means of access to them. Variables in the regulation and control of broadcasting in different parts of the region include the nature of regulation and justifications based on national security, the construction of platforms for satellite services and conditions of access to them; the development of regulatory agencies and training for their personnel; and cultural issues associated with broadcasting services in national and regional languages and their role in the development and enrichment of those languages.
Specific elements of the research were:-
· To develop a bibliography of existing published sources on media policy, law and regulation, including important statements of government policy, reference works on media law, and any books on media issues published locally. 

· To describe the key features of other existing or pending licensing policies on satellite broadcasting, including uplinking/downlinking, control of DTH platforms, cable regulation and control of access to satellite TV.

· To identify the place of the 'public interest' in existing broadcasting legislation, as well as the progress of any litigation on this subject. 

· To comment on the effectiveness of any ‘Right to Information’ legislation currently in place. 

Public Debate on Media Policy Issues
We aimed to provide an overview of important media issues being debated publicly
( including any legislative and regulatory proposals under discussion) and the opinions of key participants – government departments and officials,  international bodies, political lobbyists, media interests, community and linguistic interests and civil society pressure groups. The issues included the following: 

· International issues in broadcasting and media regulation in South Asia 
· Investment issues in media development - foreign and local investment 

· Prioritisation of nation building and national development on the one hand and commercial opportunities on the other 
· Scope and procedures for local and community broadcasting initiatives, including Community Radio 

· Cross media ownership issues

· Convergence issues - the extent to which media regulation is shaping the application of competing media technologies. Technological predictions and forward planning

· Censorship issues - whether by the state or the market or by fundamentalist/militant groups or individuals; including the effectiveness of constitutional guarantees for media freedom

· The impact on media freedoms of contempt of court and defamation legislation; and the judicial interpretation of this legislation in the four countries.  

· Self- regulation and issues of media ethics – the role of Press and Media Councils and/or Complaints Commissions

Identifying Sources of Expertise 
Research associates were asked to identify and report on key institutions and individuals within each country with special knowledge of this field. They included: 

· Academic institutions concerned with media policy and training 

· Practising lawyers with special knowledge of this or related fields. 

· Politicians and legislators who have worked in the field

· Media watchers, critics and analysts

· Civil society organisations/NGOs working in the field of media freedom, freedom of information, or campaigning for changes in media legislation. 

· Human Rights organisations with an interest in this field. 

RESEARCH ASSOCIATES 

Research was commissioned from our associates in the four countries as follows:

India: Lawrence Liang carried out the research as a project of the Alternative Law Forum, Bangalore, an NGO specialising in issues of human rights and legal reform.

Pakistan: Initially, Matiullah Jan, formerly of Internews and now a Reuters correspondent in Pakistan, undertook the research. However he had to resign after six months because of pressure of work as a journalist in reporting events in Pakistan. We subsequently commissioned Ms Noreen Kazim to complete the agenda with the advice and assistance of the prominent media lawyer and author, Javad Hasan.

Sri Lanka:  In setting out the agenda, we have had invaluable advice and input from Ms Kishali Pinto-Jayawardena, a prominent Colombo based media lawyer, regular columnist/editorial (legal) consultant to Sri Lanka’s The Sunday Times and Deputy Director and Head, Civil and Political Programme at the Law and Society Trust. Mr Asoka Dias, a senior executive of the private TV channel Maharaja TV, conducted a number of interviews for the project. 
Bangladesh:- the research agenda was carried out by M Asiuzzaman in association with Nayeem ul Islam Khan of the Bangladesh Centre for Development Journalism and Communication (BCDJC).

DOCUMENTATION 
The documentation modules written for this project are listed below:
INDIA [Lawrence Liang: Alternative Law Forum Bangalore]
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SUMMARY OF RESEARCH FINDINGS

INDIA 
Broadcasting Laws in India - An Overview

In an introduction, Lawrence Liang writes ‘With rapidly changing technologies, and increasing business investments, the broadcast sector has become the site of contention between various interests – broadcast companies, the government, public interest groups, community radio and television channels, and an increasingly diverse audience that has been broadly categorized as the ‘public’. An important aspect of this tussle is the legal regulation of both existing and emerging technologies. This compilation attempts to examine the existing legal framework that applies to various broadcast technologies that are currently in use in India’. 
The review covers the policy changes over the regulation of Radio Services, the recommendations to government of the TRAI (Telecoms Regulatory Authority of India) which took over responsibility for broadcasting regulation in January 2004. The government formulated a new policy for FM licences in July 2005; accepting many of the recommendations of the TRAI. In a major development in December 2006, the Government permitted educational institutions, and more recently not-for-profit organizations, to operate community radio stations. Subsequently 16 NGOs and civil society organizations received Letters of Intent for setting up community radio stations. 
According to the website of the I&B Ministry, the Ministry had by April 2008 received around 200 applications under the new broadened scheme. TRAI also issued broad recommendations for Satellite Radio in June 2005. TRAI indicated that satellite radio services would be complementary to FM services, rather than competitive. TRAI suggested that there be no separation between carriage and content in satellite-radio licences. There should be common rules of subscription and broadcast-type services. All India Radio (AIR)’s programme and advertisement codes should apply to satellite radio. There should be no ban on news and current affairs programmes. 
Liang reviews the legislation from the setting up of Prasar Bharati (the Broadcasting Corporation of India) in 1990, through the challenges to the legislation and delays in implementation, to the amendment of the legislation in 2008

The regulation of cable television was one of the earliest issues to be tackled by government in regulating the new broadcast environment. The sudden emergence of cable television and cable networks in the early 1990s caught the Indian government unprepared. The DoT initially responded with new regulations targeting the fledgling networks, requiring all users and dealers of satellite equipment to obtain special operating licenses for their equipment.

The principal purpose of the Cable Networks Act (1995) was to introduce regulatory certainty to the cable market that had emerged in the early 1990s. The statement of objects and reasons declared that cable TV constituted a ‘cultural invasion’ as cable programmes were predominantly western and alien to Indian culture and way of life. It declared that the lack of regulation had resulted in undesirable programmes and advertisements being shown to Indian viewers without any censorship. 

In December 2002, Parliament enacted an amendment to the Cable Networks Act requiring consumers to use ‘addressable systems’ to access premium and pay channels through cable networks. Addressable systems are also called ‘conditional access systems’ (CAS) or ‘set-top boxes’. The amendment provided that cable subscribers receive a basic package of channels that had to include a mixture of entertainment, information, and educational programmes. The guidelines for uplinking and downlinking of cable television programmes require the certification of films in the Cinematograph Act.  In a separate essay on Rethinking Cinema and Censorship which is cited in the introduction, Lawrence Liang examines the practical application of censorship regulations and its relevance to media theory of censorship as a public sphere of regulation.
Information Technology Act 2000
The Information Technology Act was enacted in 2000 to deal with a number of issues that arose from the increasing use of the Internet in commercial transactions, and to bring this emerging technology into the scope of the law. Liang notes that while the Act was not aimed at regulating the broadcast sector, it will have an impact on the content of broadcast service providers that use the Internet to broadcast material. Also, with an increasing number of broadcasters using websites to telecast material (webcasting), the Information Technology Act has become relevant to the broadcast sector. 

The Communications Convergence Bill 2000 - not yet on the statute book-  was aimed at creating a single regulatory authority (Communications Commission of India or CCI). Under this Bill Spectrum planning provisions for the allocation of frequencies distinguish between ‘strategic needs’ - relating to central and state governments, state security and defence - and non-strategic or commercial activities. Liang argues that it is  in the interest of civil society organizations working in the area of media to press for an inclusion of non-commercial activities such as community radio, rural broadcast etc. as ‘strategic’ needs .
Liang has specifically referred to freedom of speech and expression issues that arise from the Convergence Bill. He argues that the authority given to the CCI is probably broader in scope than any other statutory body. The CCI has all the powers to regulate content in any form and media. Content has been defined as “any sound, text, data, picture - still or moving, other audio-visual representation, signal or intelligence of any nature or any combination thereof which is capable of being created, processed, stored, retrieved or communicated electronically”. Liang points out that these standards betray a lack of imagination, based on the abstract axes of national culture and morality. He uses the example of thriving sub cultural practices, like the Indian online gay community on the Internet, which have so far largely escaped the all-encompassing arm of the law. But with the passing of the Information Technology Act and the Convergence Bill, there will be a replication of all the existing standards onto online practices as well. Liang also reviews the provisions of the Uplinking and Downlinking guidelines promulgated in December and November 2005, and regulation of Direct to Home (DTH) satellite TV services. 

Liang argues that it is significant that the proposed Broadcast Bill 2007, which is still under discussion, defines ‘broadcasting’ widely so that it is possible to interpret it to include Internet Technology. The Act defines “Multi System Operator (MSO)” to mean “any person who manages and operates a multi-system cable television network to provide a cable television service to multiple subscribers, which may or may not include other value added services including telecommunications and Internet.”  
The most recent developments and focus of debate arise from the recommendations of the TRAI put forward on 22 February 2008 for a third phase of private FM Radio broadcasting and from TRAI consultation papers on the ownership of Broadcasting Activities (25 February 2008); on the Provision of Internet Protocol Services (IPTS) (4 January 2008); and on HITS (Headend in the Sky) of 17 October 2007.

Constitutional Foundations of Freedom of Speech and Expression 

Liang notes that it was not till the 1980s that the question of broadcast freedoms entered the Supreme Court. Thus in many ways, the foundational premises of free speech and the kind of principles that have been established emerged in the context of the print media, and one of the questions for future research is the implication that this had on Broadcast media. He reviews the Supreme Court cases that expanded the idea of freedom of speech and expression, as they arose in the context of pitched battles between the press and the state. He argues that the transition from the 1950s to the contemporary has seen a massive change in the mediascape, which is perhaps reflected by the change in the legal landscape of speech, a landscape marked by advertising being the ‘cornerstone of our economic system’. In many ways the status of the press as an industry was critical to the formation of the language of free speech. He writes: ‘Given the judicial intolerance towards restrictions on speech per se, the government through the sixties sought to keep the press under a tight leash of various restrictions that did not necessarily curb speech but created institutional conditions which made a free press difficult. And it is the challenges to these laws that enabled the coming into being of a well articulated and nuanced understanding of the conditions that enable or deter the ability to exercise one’s right of freedom of speech and expression’.  
The absence of broadcasting litigation is glaring but not surprising, given that all broadcasting was in the hands of the state. The exception to this glaring omission is the domain of popular cinema. Cinema was the only medium that was subject to pre censorship and pre censorship was held to be valid. In  a section on Television and the New Public Sphere, Liang reviews legal cases which he argues articulated a new language around Public broadcasting, which ‘locates the standard individual right of freedom of speech and expression within the practices of a collective viewership. The coming of television suddenly articulated the individual right of free speech within a much wider ambit of a collective right. In other words, you see the formal articulation of the rights of a new watching public sphere.  It would take a while before radio got accorded similar privileges, but these cases had cumulatively laid the ground for the Cricket Association Board case (1995) whose famous five words “Air waves are public property” would inaugurate a new era of broadcasting laws in India. 

Public Interest Broadcasting
Liang  argues that the phrase ‘public interest’ has had such a long and chequered career in the legal history of India that it has become an accurate but not necessarily meaningful mode of describing a set of claims and representations. A good example of this, he argues, can be seen in the ways in which the idea of ‘public interest litigation’ has moved from their origins as a way of redressing issues of social equity and justice for the poor, to being an instrument that is used to quash the rights and livelihood of the poor. In the post-liberalization era, with the emergence of a very vibrant but content-fickle media industry, the idea of public interest seems to be articulated against the idea of private ownership and control over content. The disappearance of issues of development in mainstream media certainly alerts us to the need to think about issues of public interest broadcasting, but Liang argues that we should also be cautious of not falling back into the development communication model that prevailed in the early history of broadcasting in India.
Liang reviews key cases and judgments which have contributed to this change of perception. He concludes that in recent times a few independent organizations like the Public Service Broadcast Trust has made recommendations to the knowledge commission on the importance of public interest broadcasting in both state owned and private channels. And if we suspend for a moment our distrust in the aesthetic intelligence of the state, the principle of ‘public interest’ in broadcasting is one that finds reasonable support within Indian law and judicial interpretation, which may be useful in the future, given the dumbing down of mass media, especially by the private channels.

Contempt of Court
Lawrence Liang considers the impact of an activist judiciary on issues of speech and media freedom. He argues that over the past decade and a half the judiciary in India has taken upon itself an activist role which intervenes in every aspect of daily life in India, but in particular in redefining India for the globalised neo-liberal economy. This has translated into an onslaught against the urban poor, the ratification of large development projects etc. This trend of the judiciary has worried and angered a number of people who see it as a distinct shift in the attitude of the judiciary towards questions of distributive justice and equity. And yet any person commenting on the judiciary will also constantly have to look behind his or her back for the real threat of contempt of court proceedings being instituted against them.
For too long, he argues, the contempt  powers of the court have managed to stifle any critique of judicial pronouncements, and in recent years there have been decisions which enable demolitions, whole scale destruction of Narmada Valley, regressive decisions allegedly for the protection of women etc. The new role of the court is one in which the judiciary has become the source for the determination of the 'state of exception'. Liang argues that it is perhaps time to rethink the idea of contempt of court.

Speech under the Emergency
There has been in recent times, a resurgent interest in the question of sovereignty and the state of exception. Any research in the area of media laws in India will have to be contextualized within the time of emergency. Liang highlights a few key questions, and puts into a historical context the relationship that the media has had with the state during times of crisis.  Nearly every modern democratic constitution contains within it the power to suspend the normal constitutional order in the event of a security crisis defined as a 'State of Emergency.' In India, preventive detention and other emergency measures ensure that in the moment of crisis, the citizen does not come into a relation with the law, but instead, comes into a relation with sovereign power.  Liang argues that any future research in the area of media laws will have to take on board the serious changes that are taking place within the idea of freedom and speech and expression in the contemporary context. On the one hand the presence of a global media fueled by information capitalism on the one hand, and the accelerated twitch of the nervous state marked by fears of terrorism. 
PAKISTAN
Constitutional and legal regime 
Events in Pakistan over the past year and the partial move from military to civilian government have meant that laws and regulations regarding the media have been subject to exceptional changes and reversals. In reviewing the documentation on the constitutional and legal regime of media policy in Pakistan,  Matiullah Jan notes and contrasts statements of policy made by President General Pervez Musharraf and members of his government. 

In a televised address to nation on October 16, 1999, a few days after the military coup, General Musharraf said:  "Media forms an integral part of statehood in this era of information. I have great regard and respect for the media. I trust it will play a positive and constructive role. I am a firm believer in the freedom of the press and am even considering liberalizing the policy on the establishment of private television and radio channels".

Addressing a public gathering on 16 March 2007, a week after the start of the judicial crisis following his dismissal of the Chief Justice, he said:`“I am in favour of the supremacy of law, freedom of media, and freedom of judiciary. I have never politicized these institutions and I’ll continue this practice. Some elements are interfering in it and some conspiracy has been prepared against me. …..Another conspiracy is the attack on GEO TV. I do not know who did it but I have told them that I feel sorry on it. I condemn it and I am against it. Those will be punished who are involved in it. I am not a coward man and I face challenges. ……I was the person who gave such a freedom to media. No private channel existed six years back. I gave freedom as I was and I am in favour of media freedom. I am clear of every allegations and corruption so that I can speak boldly. If anybody blames me I have proofs of my clearance. I am giving freedom to media because I have done nothing wrong so I am not afraid of any type of media whether it is print or electronic. But do not politicize this issue. I have complete trust on your support.”

Prime Minister Shaukat Aziz, talking to the press, on 3 June 2007 said: “The government believes in freedom of press but the media should exercise it with responsibility and sense of duty and observe the code of ethics, rules and regulations in this regard.” Two days later at a press conference on 5 June 2007 Muhammad Ali Durrani, Federal Information Minister, said: "The media freedom is source of empowerment of common public. To keep this freedom maintained is the top priority of the government and we would take this freedom towards the right direction."

In her detailed review of the state of the law and public debate on media policy issues, Noreen Kazim notes that the constitutional right of expression and speech was the outcome of Pakistan’s being a party to the Universal Declaration of Human Rights, 1948 and the International Covenant on Civil and Political Rights, 1966. Being a party, after signing and ratifying, Pakistan incorporated the rights into its domestic law, the constitution. The superior courts of Pakistan have interpreted domestic and national obligations with reference to international treaties and declarations. The courts justify this on the strength that the nations of the world must march with the international community, and thus the domestic laws must respect the rules of international law, which may be referred to by the courts as they have a persuasive value and command universal respect. The courts clarify that any confrontation between the two should be avoided. However, where it is inevitable and cannot be harmoniously construed, effect should be given to the domestic law.

An “activist” judiciary has enlarged the scope of judicial reach particularly in public interest litigation, and has generally interpreted Fundamental Rights broadly and liberally to widen the rights and liberties of the individual. Laws have been held to be unconstitutional and struck down when they seek to prejudice or restrict the Fundamental Rights guaranteed by the Constitution. Enforcement of the Principles of Policy reiterated in Articles 29 to 40 of the Constitution is the responsibility of each organ of the State and its officers. The superior courts have consistently held that the Principles of Policy operate as subsidiary to the Fundamental Rights and they are not directly enforceable by courts. However, they are to be regarded as fundamentals to the governance of the state. All legislative and executive actions should be based on and in conformity with these Principles.

Noreen Kazim notes that no general treatment of the laws of Pakistan is complete without mention of the significance of Islamic precepts in the State. All lawmaking in the country, therefore, including commitments made by the Government, has to conform to the superior norm of the injunctions of Islam. In case of a legal vacuum, the Courts follow the principle of filling the same in accordance with the Islamic law and principles available on the subject. 
The superior courts of Pakistan have passed various landmark judgments on expanding the right to speech and expression. Freedom of speech is not absolute as has been discussed, eg.in the American First Amendment. Freedom of speech is restricted, ‘subject to the glory of Islam, the security and defence of Pakistan, friendly relations with foreign states, public order, decency, morality or in relation to contempt of court, and commission of or incitement of an offence.

Noreen Kazim argues that the meaning of freedom of expression has changed due to the ease with which people can exchange information all over the world. She argues that people need the freedom to share information and give vent to their views. The availability of a wide range of alternative media means that there is little value in restricting freedom of expression to a particular religion, and in this perspective “freedom of expression” has acquired a new meaning. 

Pakistani governments have from time to time imposed restrictions on the right to speech and expression for political or religious reasons. Press laws in Pakistan formulated by the British before independence to support the colonial authority, have continued to remain in force. They reinforced an authoritarian mindset to the detriment of democracy. In this respect, they are comparable to the effect of the pre- independence Official Secrets Act (1923) Without  free media and a free press the freedom of expression guaranteed by constitution is ineffective. Since 1947 Pakistan has had five martial law regimes and has remained under emergency for thirty two years.  Constitutions have been amended to suit the person in power.

Contempt of Court
A classic definition of contempt of court (Lord Diplock 1979) is that it is ‘an interference with the administration of justice’ Diplock argued that “it was unfortunate that the offence should continue to be known by a name which suggests to a modern mind that its essence is a supposed affront to the dignity of court.”  The real aim of it is to protect public rights and to ensure the justice is not obstructed. In Pakistan, courts have since 1956 had the power to punish contempt under the constitution. It is recognised that judicial acts are not above criticism. The members of the public may in good faith criticize judicial acts. But this right must be genuinely exercised and not in pursuance of improper motive or malice or in an attempt to impair or impede the course of administration of justice. It is in the exercise of this ordinary right of criticism in good faith that the judgments of courts are often commented upon in law journals and before higher courts in appeal or revision.
A case related to comments published in media that amounted to contempt of court is that of Abdul Wali Khan. While addressing to the members of Rawalpindi Bar Association he said things amounting to contempt of court. The Supreme Court took action against him and the newspapers in which his speech was published. When the newspapers unconditionally apologized, the court observed: ‘This court on several occasions emphasized the need for newspapers to exercise restraint in reporting matters which might have a tendency to cast reflections on the judiciary of the country” and thought it necessary to place on record “our displeasure at the lack of sense of responsibility shown by these newspaper…. in publishing statements which prima facie amounted to contempt of court.” No privilege is known to the law by which a journalist can refuse to answer a question which is relevant to the inquiry and is one which, in the opinion of the judge, it is proper for him to ask.
The laws on Contempt of Court and Defamation (reviewed by Noreen Kazim in her paper with reference to relevant case law) are key instruments in the restriction of freedom of expression in Pakistan as they are in India. In both cases, international conventions and legal practice as well as the impact of new media technologies, may create and reinforce a basis of comparison, not least in the formation of public opinion.  But the case law is different and the political, judicial and religious context  in which the laws have been applied has changed radically since the two countries became independent.
Emergency Powers

The impact of emergency powers and legislation was identified by Lawrence Liang as a major element in government regulation and control of the media and free expression. It  is especially relevant in Pakistan where for more than half of he country’s existence as an independent state government has been carried on under emergency powers.

Noreen Kazim identifies three kinds of emergency powers in Pakistan: 1 (under Article 232) Emergency due to external or internal aggression; 2 (under Article 234 ) Emergency for failure of constitutional machinery in a Province; and  3 (under Article 235) Financial emergency. 
The emergency declared on 3 November 2007 was of exceptionally wide application in that not only the press but the judiciary itself was identified as a source of instability and subversion. The text of this proclamation and the subsequent challenge to it in the Supreme Court is examined in Noreen Kazim’s paper. Members of the judiciary were accused of working at cross purposes with the executive and legislature in the fight against terrorism and extremism and of weakening the government and the nation’s resolve . The judiciary was accused of increasing interference in government policy, adversely affecting economic growth, in particular. Constant judicial interference in executive functions, including but not limited to the control of terrorist activity, economic policy, price controls, downsizing of corporations and urban planning, was said to have weakened the writ of the government and demoralised the police force. Intelligence agencies were said to have been thwarted in their activities and prevented from pursuing terrorists. Hard core militants and extremists, terrorists and suicide bombers, who had been arrested and released, had subsequently been involved in terrorist activities, resulting in loss of human life and property. Judges by overstepping the limits of judicial authority had taken over the executive and legislative functions.

The constitution was suspended with immediate effect and remained in abeyance until the emergency was lifted on 16 December 2007. The government announced that it was monitoring 21 Urdu and English language newspapers to make sure that the newly promulgated Press, Newspapers, News Agencies, and Books Registration (Amendment) Ordinance, 2007 was being implemented. Special officers were deputed to scan news, editorials, and readers’ letters containing material against Chief of Army Staff General Pervez Musharraf and the armed forces.  Opposition leaders severely criticized Musharraf’s act of imposing Emergency. Former Prime Minister Nawaz Sharif was quoted as saying that “Imposing emergency was another form of terrorism.” The acting head of the former Prime Minister’s political party, Javed Hashmi, who was arrested, stated: “People will win. Generals will lose. They have to surrender.” Many lawyers, human rights activists and journalists were arrested. 

Media Legislation and Regulation
By the late 1990’s, the Pakistan establishment  realized that to counter the cultural threat imposed by the Hindi channels available through satellite receivers, it needed to encourage private TV networks. The state owned PTV was failing to attract audiences who wanted more openness both in terms of entertainment and current affairs. This led to the promulgation of an ordinance in 1997 to set up a regulator for the electronic media. The government of General Pervez Musharraf revived the text of the ordinance in 2000 and promulgated it by the name of Pakistan Electronic Media Regulatory Authority Ordinance (PEMRA) on 1st March, 2002.

In the PEMRA Ordinance of 2002, two new objects were added to the text: 1) to facilitate the devolution of responsibility and power to the grass roots by improving the access of the people to mass media at the local and community levels; and  2) to ensure accountability, transparency and good governance by optimizing the free flow of information.


Noreen Kazim argues in her paper that as a result of this ordinance people had the liberty to criticize the government and its policies. Pakistan’s music industry was thriving and Pakistani artists were going places and ‘our music is being appreciated all over the world’. People were encouraged to exercise their right to express their opinion. Media in Pakistan  became more liberal than in many of the countries in the world . Over the past ten years, the Pakistani broadcasting landscape had undergone seismic changes. However, the government continued to exert its influence. Freedom of expression was allowed but within a range of range of restrictions and regulations. 
Under the proclamation of emergency powers on 3 November 2007, the liberalism of the media  regime was immediately reversed.  PEMRA directed television channels not to air programmes or talk shows, discussions and interviews in which issues that are sub-judice before the courts, including the apex court, are debated and commented upon in a manner that is tantamount to media trial. Many private channels were completely banned including GEO and ARY. Arshad Zuberi, the Secretary General of Pakistan Broadcasting Association, accused PEMRA as a regulatory authority, of becoming an instrument of the ministry. PEMRA completely denied these allegations claiming that news anchors distorted public debate by acting as judges on topics on which they were neither qualified nor authorised.  Such practices it said were in contravention to the PEMRA code of conduct for media broadcasters and the spirit of various directions of courts. PEMRA, the spokesman said, as a regulator had always believed in "self-regulation" by electronic media but there were certain norms, limits and bounds ‘beyond which freedom becomes anarchy and licentiousness’. ‘Independence, responsibility and maturity go hand in hand.  Unbridled freedom, irresponsible comments and transgression of law and code cannot and should not be allowed’.

Changes to the media environment which have been introduced since the restoration of an elected civilian government, were made after the project research in Pakistan had been completed. The situation has again been radically altered but the constitutional and legal impact of these events will be long lasting and the long term effect on the security of media freedoms has still to be worked out.
[NOTE In a more recent case brought in August 2010 two TV channels  (Geo News and ARY News) complained that following disturbances in Karachi, their news broadcasts on cable channels had been blocked. The Chief Justice of Pakistan ruled that the Chairman of PEMRA should personally ensure that the broadcasts of the two channels continued to be aired without obstruction. The judgment (of 13 August 2010) was a landmark interpretation of the extent of PEMRA’s authority and responsibility.]
Commercial Media and Public Service Broadcasting
In Pakistan, there is a pre dominance of private, commercial media or public sector media but there is no community media. The number of private channels is far more than public service channels. The percentage of time given to commercially driven programmes is far greater than public interest issues. Noreen Kazim argues that they are given less important slots than they deserve.  PEMRA has emphasized the need to come up with Public Service Programmes, yet it has failed to design a policy outline in this regard. Because detailed regulations have not been framed, provisions in the licence agreements related to public service broadcasting are likely to remain unimplemented. PTV and PBC both enjoy universal monopolistic terrestrial access to audiences but they are misused by the government and the ruling parties for vested interests. Kazim argues that the daily PTV national news, Khabarnama, ignored political dissent from elected parliamentarians in the opposition camp and restrains debate and dissent on issues of national importance. 

A natural disaster - the earthquake of 5 October 2005 - had a major and beneficial impact on the regulation of the electronic media in Pakistan. PEMRA did well to respond to a crisis of information access for the quake survivors by agreeing to the proposal to issue non-commercial, emergency FM radio stations in Pakistan-administered Kashmir and the North West Frontier Province to provide humanitarian information critical for survival and recovery. A huge information gap was created in the affected areas and as a result PEMRA issued 10 emergency area non-commercial FM radio licenses within a few weeks. Some commercial licenses were granted in April and so the total radio licences in quake areas of Kashmir and NWFP became16.
Media coverage of the 2008 elections and the assassination of Benazir Bhutto was outside the time frame of this limited research project. But the anticipation was that the media would play a crucial role in informing the masses and forming public opinion. Political parties were depending on the media for political mobilisation. The unstable security environment compelled politicians to rely more and more on mass media for communication with voters. This situation is likely to last for some time.

Freedom of Information
Noreen Kazim reviews the international conventions and constitutional guarantees for Freedom of Information in Pakistan. In the Nawaz Sharif v. Federation of Pakistan case, 1993 the Supreme Court held that "The right of citizens to receive information can be spelt out from the freedom of expression guaranteed in Article 19 (Constitution of Pakistan)."  NGOs such as the Human Rights Commission of Pakistan, the Consumers Rights Protection had been fighting for Freedom of Information. In 1997, the government half-heartedly made attempts at legislation but it was not brought into force.  Finally, in 2002, when international agencies monitoring the freedom of expression provisions of the United Nations Universal Declaration of Human Rights insisted on the legislation of Freedom of Information, the government promulgated Freedom of Information Ordinance, 2002.  The Ordinance includes a number of positive features, such as the inclusion of an interpretation clause, the right of appeal to either the Mohtasib or Federal Tax Ombudsman, a clear time frame for the release of information and the inclusion of courts and tribunals in the definition of public office. However, Kazim argues that it also has a number of flaws. There is an excessively broad rule of exceptions and a restraining approach to the definition of “public record”. The Ordinance does not consist of features that would strengthen the people's right to know, such as compulsion on public bodies to sustain their records in good condition and to publish categories of information that promote freedom of information and educating civil servants, the granting of specific investigative powers to the Mohtasib and Federal Tax Ombudsman and a right of appeal to the courts.  

Kazim argues that the rule of exclusions and exemptions is exceptionally broad and carries the risk of significantly undermining access to information. She analyses in particular three overlapping provisions of Section 8. She argues for these to be subject to a ‘harm test’, set at a high standard, which she argues would in no way undermine the legitimate aims of protecting the effectiveness and integrity of government decision-making. Section 8(e), excludes the disclosure of records relating to defence forces, defence installations, and national security. The protection of national security and intelligence are legitimate aims. However, without limiting the application of this provision, almost anything can be classified as connected or “ancillary to” defence and national security. Section 8(f) excludes from disclosure any record that has been declared classified by the Federal Government. This provision effectively gives bureaucrats the power to overrule the regime of freedom of information. This exclusion effectively permits the Federal Government to get around the freedom of information regime simply by classifying embarrassing or revealing documents.  She addresses the issue of the cost of accessing information, which she argues should not be so high as to prevent applicants from making requests. Costs for personal and public interest requests should be minimal. She calls for evaluation by parliament of the fundamental purpose of the right to know and the extent to which the current legislation enables it.

Convergence   
Pakistan is heading towards a significant convergence of IT, telecom and other   services which has stimulated substantial innovation in communication technologies. There are several aspects to this development. Convergence has been fostered by the rise of consumerism and consumer demand. Companies originally offering different services are competing in a liberalised telecom sector across and within the previous borders of technologies, and the old restrictions of State monopolies. Telecom operators now offer audio-visual programming and Internet access while Cable TV operators are providing a variety of telecom services including voice telephony.  
Internet censorship

With the widespread usage of the net comes the inherent problem of controlling and censoring it. Not even the most advanced countries have been able to police the net successfully. The Government of Pakistan censors internet traffic by routing all connections through a central exchange which is controlled by the Internet Exchange. Furthermore Pakistani ISPs are under orders to block certain websites on their own routers. A common victim by major ISPs in Pakistan was the weblogs hosted at blogspot.com, amongst other important social networking websites. Currently, there is no established law as to which websites the government censors, or when. In the past, mainly pornographic and anti-establishment political websites have been blocked. Once in a while, western news sites have also been blocked, though these blocks were usually short-lived. 
During the Emergency imposed on 3rd November 2007, when mobile networks were jammed, SMS text messaging became the saviour in that critical time. Text messages were used as means to organize protests and stay in touch. Journalists, bloggers, activists, lawyers and concerned citizens throughout the Pakistani diaspora made use of different media outlets to maintain the flow of information. Blocked news channels such as Geo TV and Aaj TV  live-streamed their coverage in audio and visual formats and in the form of Youtube video clips, so that citizens with Internet availability could have access to uninterrupted news reporting.  In other words, she concludes, Pakistanis on the right side of the digital divide in one way or the other can have access to information which the government would prefer to censor.

BANGLADESH

In his paper on ‘Media Laws and Constitutional Issues in Bangladesh: the Contradictions Within’ commissioned for this project, M Asiuzzaman considers the principal current issues relating to media policy, legal activism and public debate in Bangladesh.  
 

He argues that when it comes to a debate over press freedom, journalists and the government officials have diametrically opposite views. Government spokespersons often claim the media in the country is totally free. The journalists allege that there are numerous restrictive laws that make journalism a hazardous profession in Bangladesh.  On 22 May 2006, the then Information Minister M Shamsul Islam said that “both the print and electronic media are now enjoying freedom.” But on 9 November in the same year his colleague, Housing and Public Works Minister Mirza Abbas, filed 10 criminal cases against the editors, publishers and reporters of four national daily newspapers and two weekly magazines for allegedly publishing ‘defamatory’ news against the minister. 

Responding to the Minister’s case, a Dhaka court issued an arrest warrant against the editor, publishers and reporters concerned on defamation charges. The journalists alleged that the defamation law is regularly abused to harass journalists. The Committee to Protect Journalists (CPJ) in its 2005 report dubbed Bangladesh ‘one of the most dangerous countries for the press in Asia’. In 2006 the CPJ ranked Bangladesh as the world’s 14th deadliest country. According to the State of Press Freedom in Bangladesh 2006 published by Bangladesh Centre for Development, Journalism and Communication, there were reports of 462 attacks and harassment of journalists in 2006 compared to 392 in previous year. Despite all these statistics of attacks, harassment and using laws to restrict professional duties, the authorities say that the media is relatively free in Bangladesh. They claim that the media is wielding the power of the fourth estate, In fact, the interim government makes a claim (rarely made for or by the media in South Asia or elsewhere) that in the absence of an elected Parliament the media exercises the role of Parliament in representing the views of the public. The media is even kept out of the rigorous emergency laws now in force since 11 January 2007. In fact, there are contradictions within the laws and systems, and neither side can win the argument.
Media under the State of Emergency

On January 11, 2007, President of Bangladesh and Chief Advisor (CA) of the Caretaker Government, Mr. Iajuddin Ahmed, resigned from the post of CA to the caretaker government and declared a state of emergency as President and postponed the scheduled election. Besides suspending all fundamental rights as described in the constitution, the authorities imposed a daily six-hour curfew from 11 pm until further orders in all metropolitan cities and district headquarters. Restriction on news and news-related talk shows in the electronic media were issued as verbal instructions from the Information Department of Government. The print media were instructed not to criticize the Government.  

A Postscript of the State of Bangladesh Press Freedom 2006 described the situation under the headline ‘We all had a breathing problem’. It said that “Information is the oxygen of democracy and the free media can ensure free flow of information. Media in Bangladesh is trying to meet the information need of the public, especially the recent growth of electronic media made people habituated in getting latest information round the clock. When the political turmoil began in October people relied heavily on media to keep themselves up to date about latest happenings…However, it felt like the oxygen mask was taken away from all of us on January 11 after the promulgation of the state of emergency and we all had a breathing problem. The gagging order came from Bangabhaban ( the President’s House) where a senior journalist was working as the President’s press secretary – the protector turned poacher. According to media reports, the president had no knowledge about passing such order. In fact the said official reportedly passed the order on his own forcing a complete blackout of the news.” 

Immediately after the proclamation of the state of emergency, the broadcast media were told to just broadcast the news bulletins issued by the government television station BTV. “This restriction is to be applied until further notice,” a representative of the NTV station told the Associated Press.  The privately-owned TV stations were not sufficiently organised to resist and they all complied with the news ban. The owners of the TV stations are businessmen with interests to defend and could not oppose the government. The authorities had also warned the print media not to criticise the interim government, whose job is to organise the elections. Despite this many daily newspapers published front-page editorials condemning the censorship measures.

Article 39 of the Bangladesh Constitution is the most quoted constitutional provision in all kinds of press freedom and media law debates. Article 39 (1) says ‘Freedom of thought and conscience is guaranteed’, and (2) qualifies this by adding: ‘Subject to any reasonable restrictions imposed by law in the interests of the security of the State, friendly relations with foreign states, public order, decency or morality, or in relation to contempt of court, defamation or incitement to an offense - a) the right of every citizen of freedom of speech and expression; (b) freedom of the press, are guaranteed. 

Emergency Provisions

The terms under which the enforcement of fundamental rights during emergencies may be suspended are spelt out in Article 141A.While a Proclamation of Emergency is in operation, nothing restricts the power of the State to make any law or to take any executive action which the State would otherwise be competent to make or to take, but any such law would cease to have effect as soon as the Proclamation ceased to operate. Other articles in the Constitution (detailed in Asiuzzaman’s paper) protect freedom of movement, freedom of assembly and association, the freedom of profession and occupation, and rights to property

Even within Article 39, which guarantees freedom of thought and conscience, we find restrictions where it concerns the security of the State, friendly relations with a foreign state, the violation of public order, decency or morality, anything related to contempt of court and defamation or incitement to any offence. 


Before the current crisis a state of emergency was last declared on November 27, 1990 during the regime of the military ruler H.M Ershad, The emergency which enforced stringent restrictions on media, was in effect until December 6, the day Ershad resigned from the presidency following a mass upsurge.  However, this time (in 2007) the emergency restrictions were not imposed stringently as the interim administration had enough support from the media. Not a single media criticised the promulgation of the emergency. They welcomed it as the only way out from the quagmire the politicians put the country into at the end of the previous year.  The government itself is civilian in nature but fully backed by the army. Unlike some foreign media the local press is not calling it a military coup. It was in the light of this media support that the interim administration termed the media as playing the role of the Parliament in the absence of an elected parliament. 

The government managed to maintain a cosy relationship with the media until 17 April 2007 when the authorities issued a letter requesting the media to refrain from publishing or broadcasting ill-motivated, harassing or misleading reports, particularly against government officials, businessmen, professionals, intellectuals and politicians. The letter signed by the principal information officer of the Ministry of Information also said ‘the government hopes that the country’s mass media will take greater care in publishing /broadcasting political and substantial news, features, discussion, satirical sketches and cartoons in order to maintain the positive role of the electronic and print media. The media was still showing some restraint in criticising the administration. A fear-factor is obviously working in media as at least 19 media owners and editors were arrested and imprisoned under emergency rules. All of them were however arrested on charges of corruption.   

Restrictive Media Laws

Sub-section 8(2) of the Official Secrets Act (1923) has defined a wide range of prohibitions, reducing the areas for collecting information. It may be noted that as in other South Asia n countries this law has continued from colonial times. The definition of spying includes giving information against the state’s interest. But the most worrying aspect is the provision of penalty, without a proof of guilt. The Act places a barrier to access information. A person can be convicted for disclosure of information possessed by her/him, merely on presumption of its implications for sovereignty, integrity, security and the interest of the state. This section provides the scope for allegations of criminal activities on the basis of presumption alone. Delivering justice against presumption clearly goes against the spirit of criminal jurisprudence. In addition the oath of secrecy taken by the President, Prime Minister and Ministers has been used to refuse disclosure of information.

There are restrictions on the right of government servants to communicate the contents of any official document or unpublished records without the authority of a head of department, whose decision is final.  No information acquired directly or indirectly from official documents or relating to official matters shall be communicated by a government servant to the press, to non-officials or even officials belonging to other government offices, unless he has been generally or specially empowered to do so.

The Penal Code

There are extensive penalties under the penal code against defamation, which pose a real threat to journalists in collecting and publishing information. The government may confiscate all copies of a newspaper if it publishes anything subversive to the state or provoking an uprising or anything that creates enmity and hatred among the citizens or denigrates religious belief. A magistrate can ask for an undertaking from a person who has made an attempt to express anything seditious or create class-conflict or threaten a judge. Under clause 144 a magistrate can prevent a journalist from going to his specified place of work. 

Tele-tapping Ordinance 2005

On 11 December 2005, government took steps to empower investigating officers or law enforcers of the national intelligence agencies to record any message, obstruct conversations or collect any document for the sake of public safety. To give effect to this the Tele-Communication Act 2001 was amended by the 2005 Ordinance which supersedes any other law in the country. This Act is seen as an explicit violation of the right to freedom of expression of thought and conscience as guaranteed by Article 39 of the Constitution. It is discriminatory in providing the scope to suspend certain services from certain individuals. It is seen as arbitrary in giving unlimited power to state functionaries, which is not in conformity with Article 27 of the Constitution. 
The Press Council Act 1974

The Press Council in Bangladesh is a statutory body with extensive powers of enforcement, not as in Sri Lanka designated as an instrument of self regulation by the media. The Press Council is authorized to summon journalists, editors or news agencies and conduct enquiries into any breach of code of conduct. It is now proposed to enhance its powers which are likely to curtail freedom of the press. The government has proposed an amendment which recommends financial penalties on editors and newspapers for violating provisions of the Act. Asiuzzaman argues that the existing Act of 1974 is adequate to ensure the accountability of the press. It is claimed that the amendment will reinforce vested political interests and hinder people’s right to know and to make known and that existing laws provide ample scope for legal challenge. As an aggrieved party, the government can arrest a journalist, or even suspend the declaration of a newspaper. It is argued that the proposed amendment, therefore, could have the effect of incriminating an accused twice.  

The Chairman of the Press Council, Justice Abu Sayeed Ahammed, was in favour of inserting “punitive provisions” in the Press Council Act 1974 to make the quasi-judicial body effective and strengthen it to compel offenders to comply with its orders . The chairman had suggested the punitive provisions urgently in the Council’s annual report for 2004 in the context of   allegations by lawmakers against the press for publishing what they call fake or untrue news. In an interview with the Media South Asia research team, Justice Ahammed said he had to abandon the plan in the face of resistance from the journalists’ community. The press council does not at the moment have the enforcing power; rather it looks into everything from a moral point of view. But inserting such a provision into the PCA 1974 would bring further harassment and restrictions to the press. 

There are already at least 24 laws and codes applicable to mass media in Bangladesh. Some of the rules are indiscriminately use to harass the journalists and media professionals in carrying out their professional duties. The previous caretaker government of President Justice Shahabuddin Ahmed in 1991 repealed the provisions that restricted the press under the Special Powers Act 1974 but within a few months a new Section 505 was inserted in the Penal Code. This provided that “any person who by words, or sign or visible representation threatened the national security would be punishable with up to seven year of imprisonment.”

Contempt of Court Act 1926

There is no statutory law in Bangladesh governing the powers, authority, procedure and practice in respect of contempt of court of both Divisions of the Supreme Court. The Supreme Court's jurisdiction to punish for contempt touches upon three important fundamental rights of citizens, namely, the right to personal liberty, the right to freedom of expression and the right to freedom of press ( vd. The Law Commission, 2005). According to the Contempt of Court Act of 1926, if any publication tries to influence the trial of a case, tries to destroy trust in the judicial system, detracts the judges from performing their duties, it may be charged with contempt of court.

Valid grounds for punishment extend to any person publishing an article defaming the chief justice and other judges of the Supreme Court. A convicted person can be pardoned if apology is offered. However, the 1926 Act does not define the term contempt. After demand from different quarters, the government has taken step to amend the Act. A Bill (2006) in this regard had been placed in the Parliament and was sent for scrutiny in the Parliamentary Standing Committee in 2006. 

Journalistic privilege in non-disclosure of sources?

Journalists rely heavily on their sources. The law respects the confidentiality of the sources of information when a journalist receives information in confidence, so that the journalist cannot be compelled to disclose his sources. Even the Code of Conduct for journalists adopted by the Press Council also says that the terms of anonymity should be respected. But it has been evident that courts have used the subpoena power to compel the testimony of those journalists who have relevant information about a particular case. In this regard a journalist or newspaper has no absolute privilege in Bangladesh. It must give priority to the public interest, when the disclosure of such information is necessary for the proper delivery of justice. In 2002, a High Court Division Bench in the sensational 'cassette scam case' (The Daily Star, May 21, 2002), sentenced Chief Editor of vernacular tabloid 'Dainik Manavzamin' Matiur Rahman Chowdhury to one-month imprisonment for contempt of court. Former president H M Ershad was sentenced to six months imprisonment. The court also fined publisher of the tabloid newspaper Mahbuba Chowdhury Tk. 2,000 or two days in jail in case of failure to pay the fine. In the case of the Manavzamin editor, the court observed that an editor or a journalist has the freedom to publish authentic information and the whole truth, not partial truth. The court found that the Manavzamin editor had failed to do this. 

This judgment brought significant issues of freedom of expression into the forefront of public discourse. A day after the verdict, editors of 16 leading dailies in a joint statement termed the verdict an obstruction to the press freedom (The Daily Star, May 22, 2002). 

The Broadcast Media
Until 2000, the broadcast media was a state monopoly. Now Bangladesh has nine private channels and two radio stations. Private TV channels are barred from terrestrial transmission while the private radio stations are given limited FM areas in major cities. In April 2000 the then government opened the door for private entrepreneurs to invest in broadcast media sector and allowed the country’s first private TV channel Ekushey popularly known as ETV. But the journey of the first private channel was not very smooth. With the next change of government, ETV came under scrutiny and the new regime found anomalies in licensing procedure. The channel was also accused of taking advantage of special privileges from the previous government, causing huge losses of state funds as ETV was using some of the equipment and installations of the state-own BTV. The new regime ordered suspension of transmission from August 2002. Another TV channel – the country’s first 24-hour news channel CSB, - was also shut down by the authorities in September 2007 just five months after being on air. Just a few days before the shut-down order, it was warned by the authorities for its coverage of a students’ agitation in Dhaka University campus where students fought a pitched battle which flared up across the country and the authorities had to impose curfew to contain the violence. The authorities again found anomalies in licensing procedure.

In fact there is no proper law for licensing of the broadcast media. It all depends on the proposal of the entrepreneurs and the interpretation of a group of bureaucrats in the information ministry and law ministry. The political allegiance of the entrepreneur and the relationship with senior government officials or ministers are also treated as determining factors in issuing a licence

In late 1996 the government formed a 16-member commission to examine the autonomy and licensing issues of broadcast media. The commission submitted its report the following year with an emphasis on forming an independent National Broadcasting Authority. This was not implemented. Two more proposed laws -Bangladesh Broadcasting Act 2003 and Private Broadcast Media (Radio and Television) Bill 2004 are pending. Currently Bangladesh has no law for private radio and television. The authorities use some Acts including Wireless Telegraphy Act 1885, the Telegraph Act 1933 and Bangladesh Telecommunication Regulatory Commission Act 2001 to allocate frequencies and oversee the technological aspects of the channels. Under the licensing agreement with private channels, the channels are bound to broadcast a number of news bulletins of state-run BTV. Other than this there is no regulation for private channels to ensure its social responsibilities. 

The problem of attracting foreign investment lies in the issue of programme contents and objective of the foreign firms. It is a matter of debate whether foreign investment would distract local entrepreneurship or not. Issues of profit sharing, protection of culture and cross-media ownership are also being debated. So far Bangladesh has failed to attract any major foreign investment in the media sector.  

A media survey undertaken by the AC Nielsen agency in 2004 found a total of 28.5 percent Bangladeshis are ‘media dark’, ie. they don’t have access to any kind of media. The same company in its 2005 survey found 64.2% people have access to terrestrial television followed by 22.5% to radio and 12.4% to cable television.

The demand for community radio and limited access to terrestrial facilities for television is growing. The professional and campaign groups are pinning their hopes on the current army-backed caretaker administration to free the airwaves and create an autonomous state media, but there is no evidence when or whether this will be achieved.        

Right to Information Act – A demand gaining currency 

The ‘Right to information’ has both Governance and Rights perspectives. Public access to correct information can help save time and resources and can lessen corruption. It also helps the system of governance to function better, makes service providers accountable for their actions, and creates a participatory and transparent environment for people to contribute in policy formulation and establishing rule of law. It also gives people a legal right to demand entitlements and monitor the use or misuse of funds meant for them.

In January 2002 The Law Commission of the Government of Bangladesh prepared a working paper on the subject. Subsequent governments have said publicly that they will enact a law to enable Bangladesh to join the ranks of the 65 countries which have already enacted a Right to Information Act. In the report the Law Commission acknowledged that “there is no statute in force in Bangladesh recognizing people’s right to information and providing a procedure for its implementation.”  The Commission identified certain prohibitory laws which restrict the right of information, discussed under Restrictive Media Laws (above). They include 1) Section 5(1) of the Official Secrets Act, 1923; 2)Sections 123 and 124 of the Evidence Act, 1872; 3)Rule 28 (1) of the Rules of Business, 1996; 4) Rules 19 of the Government Servants (Conduct) Rules, 1979; 5)Oaths (affirmation) of secrecy under the Constitution.

There is a view that to ensure people’s right to information, repealing the above laws are enough. But the Commission advised enacting the new law rather than repealing the existing ones.

Under the proposed Law Commission Act, government and semi-government offices and public authorities are bound to publish their documents. Private organisations are subject to the same provision. The Commission discusses the process of access to information in detail. Different penalties (compensation, fine, imprisonment, etc) are suggested for different categories of offence. The Commission recommends the formation of an Information Tribunal and an Appellate Information Tribunal. Analysts have identified a number of possible weaknesses in the proposed Act. For example the act is subject to certain provisions of the Official Secrets Act 1923. Public authority may withhold information on the grounds of public safety and state security. No time limit is specified for cases to be heard by the proposed Information Tribunal.  No rationale is given for the compensation sum (Tk 5000) payable to an aggrieved person who is wrongly denied access to information There is no enforcement mechanism to monitor compliance with the law.( see Daily Star, Sept 28, 2006)

To take the campaign another step further, a group of legal experts commissioned by an NGO drafted a  Right to Information Law and submitted it to the Law Adviser of the present Caretaker Government. This defines access to information as a fundamental right, it specifies the kind of information to which the right should apply and the public authorities which would be subject to the law. It also gives the proposed law precedence over the Official Secrets Act and other laws restricting access to information.

The Right to Information law has a special significance for the media and journalists. A national movement is emerging in Bangladesh in support of the demand for right to information. Civil society organizations have formed coalitions and networks to work at different levels to make the act a reality. The expectation has grown that the non- political military backed government may include the right to information in its reform agenda. The media in Bangladesh is perceived as relatively free. But although high-profile editors are not subject to serious harassment, journalists at a local level are often under great threat. It is envisioned that a Right to Information law will provide them with much needed protection.

The Fourth Estate or the Usual Suspect
“Were it left to me to decide whether we should have a government without newspapers, or newspapers without a government, I should not hesitate a moment to prefer the latter.”  Thomas Jefferson, the 3rd president of America said this in 1787. In Bangladesh, the former adviser of the current interim administration in charge of the Ministry of Information, Barrister Moinul Hussein, more than once referred to the idea of the Fourth Estate and the watchdog role of the press as a monitor of government action. But governments run by politicians have often shown an intolerant attitude towards the media, especially when the news goes against them. Media bashing by government ministers, members of parliament, ruling party leaders and even sometimes by the government officials has been common. The intent has been clear – to threat and muzzle the media.  This tendency on the part of the government leaves the impression that they have something to hide. 
Asiuzzaman concludes his paper with the phrase often used in the British media about ‘killing the messenger’. ‘Killing the messenger’ will not stop stories that hurt the government, corrupt officials, politicians or any other individual. It will simply harm the social fabric of the country and push Bangladesh towards becoming a ‘failing state’. The Fourth Estate should be allowed to do its job and take criticism in a constructive manner.
SRI LANKA 

Ms Kishali Pinto-Jayawardena has reviewed the main issues of media law and regulation in Sri Lanka, both in an overview and in separate papers on specific issues submitted for this research project (listed above). We give below a summary of her arguments and analysis of the issues which are currently exercising government, lawyers, journalists, media activists, and civil society representatives, and generating a wider public debate. .

In recent years, the expansion of independent, privately owned newspapers, journals and radio and television stations has propelled the transformation of Sri Lanka’s old mass communication structures into a diversified media culture. In the process, the line between ‘state’ and ‘private’ media has been aggravated rather than reduced with consequent heightening of tensions between these two spheres of the media industry. 

Accompanying points of discussion have increasingly focussed not only on the well- worn argument that the government controlled media need to be freed from their iron shackles of over-zealous administration but also on the less popular debate on the ‘free’ nature of the private media, controlled as it is by dominant business interests. The absence of strong lobby groups reinforcing the concept of editorial freedom whether in private or state media, particularly where the print media is concerned, has been a strong contributory factor to the slow growth of a progressively vibrant media force. 

Election campaign promises by successive governments relating to reform of the regulatory framework relating to the media, as well as improvement of financial and training conditions for journalists, remained confined to paper (with some notable exceptions) rather than translated into practice.  

The starting point for sustained lobbying for reform of Sri Lanka’s media regulatory framework are the recommendations of a government appointed committee on media law reform which, in 1996, suggested wide ranging reforms to existing media laws  including contempt of court (R.K.W. Goonesekere Committee Report on Media Law Reform). Three other committees also issued recommendations regarding the broad-basing of the state-owned Lake House newspaper group, establishing a media training institute and improving conditions for media personnel. Only limited action was taken by the government regarding the recommendations of these committees.

On April, 26, 1998, the Editor’s Guild of Sri Lanka was a joint signatory together with the Newspaper Society of Sri Lanka (publishers) and the Free Media Movement, to the Colombo Declaration on Media Freedom and Social Responsibility, which declared the need for the abolition of criminal defamation laws and the enactment of a Freedom of Information law and a contempt of court law. In April 2000, as a specific part of the lobbying process towards media law reform, the Editors Guild presented a set of comprehensive proposals urging legal and regulatory reform to the Law Commission of Sri Lanka, including calling upon the Law Commission to draft a Contempt of Court Act. 

The proposals contained an analysis of contempt laws in the United Kingdom and India and set out reasons as to why common law principles relating to contempt in the Sri Lankan context should be brought into step with modern free expression standards. However, there was no acknowledgement of these proposals and the Law Commission did not embark upon such a law reform process thereafter. 

As a consequence of a renewed public demand for comprehensive media law reform in December 2001, the Government took the following steps: 

January 2002: the appointment of the Prime Minister’s Committee on Media Law Reforms;

June 2002: the repeal of the laws relating to criminal defamation, unanimously by Parliament;

Commencement of the drafting of a Freedom of Information Act;

The incorporation of a Press Complaints Commission as a self-regulatory mechanism intended to replace the Press Council;

The appointment of an All-Party Select Committee to study the need to codify the law on Contempt of Court.

Efforts to enact a Right to Information Law resulted in a draft, formulated by a committee of senior government officials with the input of civil society and the media, during 2003. This draft was thereafter approved by Cabinet. Its enactment was however delayed due to the lack of political will on the part of the Government. 

The principles on which a broad consensus was reached, included: a) a presumption in favour of disclosure on the part of all public bodies, which prevails over existing laws restricting information; b) an obligation on Ministries and Public Authorities to make public records and information of a particular kind within certain stipulated time periods; c) the obligation to make public includes policy formulation discussions as well, the latter however being subject to certain safeguards so as not to hinder the process; d) public bodies are required to actively promote open government; e)  access to official information is subject only to narrow and clearly drawn exceptions (particularly with regard to national security), some of which are subject to a substantial harm test and a public interest override; f) provision for requests for information to be processed fairly and rapidly;  arbitrary refusals are subject to disciplinary action; costs for requests for information should be reasonable; g) The draft envisages the right to obtain information relating to projects by government authorities above a particular monetary value; h) Importantly for the purposes of the current debate, it stipulates a limited extent of whistleblower protection. This provision represented a compromise between those members of the drafting committee who were cautious about what they perceived to be the dangers of such a provision being misused by disgruntled public service employees and those who argued that the provision was essential to any modern law incorporating right to information standards.     
Later (in 2005), the Law Commission of Sri Lanka also placed a Freedom of Information draft law in the public domain; this too, has not been implemented to date.  

Judicial Responses to freedom of information issues in Sri Lanka have been particularly interesting in the context of an absence of a express right to information in current constitutional provisions. In a seminal decision on this point, the Court ruled that, for the rights to freedom of speech and expression in Article 14(1)(a) of Sri Lanka’s Constitution to be meaningful and effective, there is an implicit right of a person to secure relevant information from a public authority in respect of a matter that should be in the public domain. The Court expressed the view that this should necessarily be so where “the public interest in the matter outweighs the confidentiality that attach to affairs of State and official communications.” 

This case concerned the right of public access to information on a contract agreed by the Urban Development Authority (UDA) concerning the proposed development of Colombo’s historic seaside promenade, the Galle Face Green. The Court held that in refusing to hand over relevant information in this regard to a public interest organisation, the UDA had infringed constitutional rights.   

Earlier pronouncements of the Supreme Court had held that a right to information existed within the right of free speech. The Court observed that freedom of speech could be invoked in combination with other freedoms. It said that freedom of speech included the implied guarantees necessary to make the express guarantees meaningful. Particularly useful to the media is the judges’ assertion that this freedom of speech may include “a privilege not to be compelled to disclose sources of information if that privilege is necessary to make the right to information fully meaningful” 

In the context of these cases, attempts made by civil society groups to include freedom of information in the constitutional right to expression have been ongoing for the past several years. Clause 16(1) of the Draft Constitution of 2000 has been formulated in such a manner as to include the right to information within the right to expression and publication as would be clear below. However, there does not appear to be any possibility of this draft Constitution being implemented in the current political climate.

Contempt of Court Act

Contempt has increasingly come to be used against the media in recent times. A similar conservatism has held sway with regard to comments on pending proceedings. In Sri Lanka, where cases can drag on for interminable lengths of time, the sub judice rule has seriously impeded discussion on matter of public interest. Judicial attitudes on the sub judice rule have been strongly critiqued. These issues are addressed more fully in separate papers prepared for this project (listed above).

What amounts to contempt has been subjected to differing interpretations by the courts, the majority of which have inclined towards conservative views. This has had an inevitable impact on public discussion of vital public interest issues due to fears that journalists or citizens voicing their opinions on particular judgments of the Court or with regard to pending adjudications, will be cited for contempt. Heads of some media institutions whose journalists had reported on some of these cases were sent letters by the Registrar of the Supreme Court, making inquiries about the latter and warning that contempt of court charges may be made against them. Strong protests were issued in this regard by the Free Media Movement. Though no further development took place on this matter thereafter, the whole was seen as an attempt to intimidate the media and to constrain the reporting of vital matters with regard to the independence of the judiciary in the country. The incident also illustrated the imprecise nature of contempt of court in Sri Lanka, an increasing concern in recent years due to the position of the Chief Justice and indeed, the entire judicial system itself, which has been affected by unprecedented internal and external disputes. 
Another concern relates to the rule on disclosure of sources. These factors have fuelled the need for an Act on Contempt of Court along the lines of similar legislation in India and the United Kingdom. The draft laws proposed by the media reflect particular principles commonly accepted without controversy in the modern law of contempt. These include the principle that contempt should only be found if it is of such a nature that it substantially interferes with the due course of justice.

In a communication to the Media South Asia Project a former senior member of the Sri Lanka judiciary argues the importance of developing the constitutional provisions, by liberal interpretation, in order to get the maximum benefit of the existing provisions even if there is no legislative expansion of these provisions – which in his view was most unlikely. To give an example, in a 1996 decision involving the media, he had expressed the opinion that the freedom of thought and the freedom of speech guaranteed by the constitution included implied rights to information necessary for the exercise of the freedom of thought and of speech. He argued further, that if confidentiality was essential to obtain such information then there was also an implied right to refuse disclosure of sources.
Efforts to bring about a more coherent legal framework in regard to the law on contempt have however met with little success. In 2003 an All-Party Select Committee was tasked with studying the need to codify the law on contempt of court. It received submissions from several media bodies, including the Editors Guild, the Newspaper Society, the Free Media Movement,- as well as from Sri Lanka’s National Human Rights Commission and civil society institutions including the Civil Rights Movement. These submissions cumulatively called for the enactment of a comprehensive statute embodying well accepted principles on contempt of court already existing in the United Kingdom and other Commonwealth countries such as India. 

However after the sudden dissolution of Parliament by then President Chandrika Kumaratunge in late 2003, the Parliamentary Select Committee also lapsed. Despite the considerable work done by the Committee during its sittings, its term was not renewed.

In 2005, the United Nations Human Rights Committee considered a communication filed by a lay litigant who had been sentenced to one year’s rigorous imprisonment for contempt of court. His offence was to have ‘spoken loudly’, and filing various motions in court. The UN Committee ruled that the sentence offended provisions of the International Covenant on Civil and Political Rights (ICCPR). The Committee observed that though the courts had traditionally enjoyed authority to maintain order and dignity in court debates by the exercise of a summary power to impose penalties for ‘contempt of court’, in this case the imposition of financial penalties would have been sufficient. The Committee called on Sri Lanka to enact a Contempt of Court Act. However, the government has made no effort to follow this recommendation.

On March 25th 2006, the Bar Association of Sri Lanka (BASL) approved a draft act finalised by a special committee appointed by the Association, to be forwarded to the Government and other political parties for consideration. The BASL draft reflects common principles already embodied in drafts on contempt of court legislation proposed by, among others, the National Human Rights Commission (in 2003). It reflects a high degree of consensus on this issue among Sri Lankan civil society and professional bodies.
Parliamentary Privilege 

Before 1978 exclusive jurisdiction had been vested in the Supreme Court in respect of breaches of privilege. The 1978 amendment has been strongly critiqued on the basis that Parliament should not be empowered to sit as a court and impose punishments of imprisonment or fine and its repeal in 1994 was welcomed. However, another equally undesirable amendment to the Act passed in 1980, which penalised the wilful publishing of any report of any debate or proceeding in Parliament containing words or statements after the Speaker has ordered such words or statements to be expunged from the official report, still continues to be in force. 

The amendment, worded as it was in undesirably general and vague terms, allowed irresponsible members of the House to evade accountability for statements that they make on the floor and the media continue to urge its repeal of this amendment 

Public Performances Act

The Public Performances Ordinance of 1912 was a law (enacted in colonial times), which had been utilised to enforce a rigorous system of pre-censorship with regard to films, dramas and other stipulated performances. Media lobbying in this regard has focussed, in part, on the replacing of this regime of arbitrary censorship of the visual media by a film review board which would adopt more even-handed procedures of scrutiny primarily with regard to the screening of films. 

THE STATE MEDIA 

Print Media - Associated Newspapers of Ceylon Limited

In one of the more outrageous moves against the media in 1973, the then leftist inclined coalition government had passed the Associated Newspapers of Ceylon (Special Provisions) Law changing the status of the company. The take over of the Lake House group was subject to a specific legal undertaking that the newspaper company be broad-based. The majority of the shares acquired by the Public Trustee were to be gradually divested by sale of the shares to the public. Since the law was passed however, the broad-basing was not carried out. Instead, the resources of the Lake House Group were subject to arbitrary manipulation, its Chairmen routinely changed upon every shift of political power and its journalists coerced into following the party political line in their work. 

In mid-1995, a committee appointed by the People’s Alliance government strongly recommended that Lake House shares be re-distributed in a manner that would ensure the creation of a broad-based democratic newspaper company with the widest possible citizens’ participation. However, its report has been wholly disregarded by the government. 

State Electronic Media 

Extensive structural reform of the state electronic media in order to ensure a measure of its independence from political pressure has been a long felt need. In 1996, a report on Laws affecting Media Freedom had argued that the state electronic media should be governed by independent Boards, with a selection process that is free from political or other pressures. Media activists in Sri Lanka believe that these changes remain imperative. Though some decisions of the Supreme Court have held that there is blatant misuse of state resources at election times, in the use of the broadcasting and print media as propaganda channels, the monitoring powers given to the Commissioner of Elections during pre-election periods have not been effective.   

Censorship and the Media  

In 2002 the cessation of the North-East conflict, peace negotiations between the LTTE and the government and the opening up of war-torn areas to the South, posed several daunting challenges in the context of freedom of expression and media freedom. People to people communications between the North-East and the South featured prominently in the pages of the Southern print media, highlighting the stories of ordinary citizens caught up in the conflict as well as accounts of members of the LTTE, personal as well as political. The state Rupavahini television channel opened transmission to the North after a lapse of fifteen years in late 2002. 

From a positive perspective, this period also witnessed a greater critique and heightened questioning in the South of the exact role of the media in times of conflict as well as in peace. Reflection by the media on its own moral responsibilities in this regard formed an essential part of this process. Paradoxically, the mass media in Sri Lanka has been one of the prime violators of freedom of expression in practicing ethnic exclusivism in its reportage and commentary. A more vigorous questioning of insensitive, inaccurate and non-issue based journalism in this regard took place both in the print and electronic media.  

Renewed conflict in the north and the east has again been accompanied by calls to put into force arbitrary censorship regulations. Sri Lanka has had a history of such regulations under cover of which governments have restrained the media from publishing news of national interest, including corruption in the armed forces. In addition, an environment of violence and impunity has created a situation in which the expression of dissent in itself can constitute a life-threatening activity. Members of the media have lost their lives as a direct consequence of their work during the past decade; many others have suffered physical attack, harassment and loss of property. The continuing existence of repressive laws, attempts by the state to impose further restrictions on the freedom of information and an intensification of attacks on the media and on media personnel have created an atmosphere within which media freedom and the personal safety and security of media personnel in Sri Lanka is under severe threat.

On a number of occasions the Public Security Ordinance (PSO) has been used to bring into effect regulations that confer unguided and unfettered discretion upon an executive authority without any definite standards to guide such authority. Such regulations, by broadly defining categories of issues to be subjected to restrictions on freedom of expression and information, with no requirement that these even relate to the protection of national security, have commonly made no distinction between matters threatening national security and matters that ought legitimately to be placed in the public domain. There is a strong demand from the legal and media community that the PSO should be amended in order to guard against the enacting of similar regulations in the future. In her Paper on Media Censorship Ms Pinto Jayawardena argues this case in more detail. Complementary to this argument are concerns raised regarding Sri Lanka’s Official Secrets Act, no 32 of 1955.

The Official Secrets Act, No 32 of 1955 

The critique of the Official Secrets Act in Sri Lanka is focussed particularly on the definitions of an ‘official secret’ in the Act which are judged to be inappropriately broad in their application. The Act states that an ‘official secret’ means firstly any secret official code, word, countersign or pass word, and secondly any information relating to a prohibited place or anything to be found there. Other sub-sections are seen as even more problematic in their substance. Thus, an ‘official secret’ has been defined to include information of any kind relating to the armed forces or to the defences of Sri Lanka.  A ‘secret document’ is defined to mean any document containing any official secret.  The definition is considered vague and perhaps more appropriate to the times in which the Act was enacted. The modern interplay between freedom of speech and the right to information demands that disclosure of information be the norm and secrecy the exception. 

This definition is even more damaging in the light of the practical situations in which it could be utilised. The Act specifies that any person who publishes or uses any official secret or information, which might be directly or indirectly useful to any enemy is guilty of an offence under the Act. Conviction carries severe penalties. The prosecution does not have to show that the accused person was, in fact, guilty of any particular act prejudicial to the safety or interests of the State. It would be sufficient to show  that such person was not acting under lawful authority, or even that the conduct or character of the accused suggested a danger to the interests of the State. 

In times of conflict, as is the case currently, these provisions have been used to intimidate journalists in particular. There is a strong case for the Act to be amended to provide that penalties will not apply where the information disclosed is trivial, where no harm has been caused, or where the disclosure is deemed to be no more than an embarrassment to the Government. A public interest defence would meet this need, as well as a general defence that the information had been published before.

This critique of the Official Secrets Act goes further in suggesting that the Act should allow the courts to reach a judgment on whether or not the disclosure of information had been prejudicial to the public interest. In the case of journalists in particular the prosecution would also be required to prove that in disclosing information the accused knew that harm to the public interest was likely to result. Inference to this effect should not be sufficient.    

It is argued that the terminology of “official secrets” is outdated  besides being too general and vague, and that the term should be abolished.  The preferred alternative is to enact a Right to Information Law which would provide for the protection of particular categories of information.

 Judicial Responses to Media Freedom  

The Supreme Court has long played a crucial role in protecting and advancing rights of the media in general through progressive judgments, which have been analysed in this research project and need to be further studied. Some comparisons between Sri Lanka and India and the other South Asian countries are valuable. Meanwhile legislative measures and the judicial interpretation of them in Sri Lanka itself have been central to the state of media freedoms.

Media Self Regulation

The three main media organisations in the country, the Editors Guild, the Newspaper Society and the Free Media Movement combined efforts to set up the Sri Lanka Press Institute. The Institute has spearheaded the establishing of a college of journalism and a self regulatory Press Complaints Commission PCC). The primary task of the PCC is the conciliation, mediation and arbitration of disputes between the public and the press. There is provision for enforcement of its decisions through the courts under the provisions of the Arbitration Act in the event of non-compliance by newspapers. Whether the PCC has been able to bring about a better regulatory environment within the media has been a key concern of this preliminary study   

The basic premise of the 1998 Colombo Declaration was that the industry was capable of regulating itself. Under its terms the Press Complaints Commission of Sri Lanka (PCCSL) was established in October 2003 as a self regulatory mechanism of the newspaper industry. 

In an interview for this project the CEO of the PCCSL Mr Sukumar Rockwood described the aims of the PCCSL. It was set up as an independent body that entertains complaints on the editorial content of print media from members of the public and seeks to resolve disputes through conciliation, mediation or arbitration. At present, PCCSL informally entertains complaints relating to the electronic media but does not cover web publications. The service is free of charge and the PCCSL aims to resolve the matter within 30 working days of receiving a complaint. The professional and ethical standards adopted by the PCCSL, Mr Rockwood said, require newspapers to strive for accuracy and professional integrity, and to uphold the best traditions of investigative journalism in the public interest, unfettered by distorting commercialism or by improper pressure or narrow self-interest, which conspires against press freedom. Newspapers and journalists, while free to hold and express their own strong opinions, should give due consideration to the views of others and endeavour to reflect social responsibility. The PCCSL acts as a mediator to bring the aggrieved parties and the editors/publishers together. Throughout the process, Mr Rockwood said, the PCCSL strives to reach a solution acceptable to both parties.  

Conclusion

In conclusion, we note that in commenting on the aim of this project of finding common elements for the South Asian countries, a former judge of the Supreme Court submitted that in some respects what is needed for Sri Lanka is different to (and perhaps more than) what is required for India; and less then for Pakistan.  Some emphasis on what each country needs is also necessary. Scrutiny of existing constitutional provisions and laws, and judicial interpretation thereof, is much more useful.  He argued that in Sri Lanka there has been very little academic and professional scrutiny of constitutional provisions and decisions. The result has been that liberal interpretations have not been developed by the courts as much as they might have been and narrow interpretations have often escaped criticism and reversal. This is a situation that the scope of this research project could help to correct.
COMPARATIVE ISSUES IN MEDIA POLICY AND LAW IN SOUTH ASIA

The studies we commissioned for this preliminary research project were focused on the specific development of media policy in each of the four countries concerned. The key issues which have emerged are to a great extent the product of national, political and constitutional developments of which the media is only one part. However, some striking common elements reflect the shared history of the countries of the South Asia n region, common geopolitical and cultural factors, the global impact of technological development and the regulatory challenges that it presents, as well as the shared international legal environment which creates and promotes new concepts of human and civil rights, and reinforces links between the individuals and civil society organisations in each country which advocate those rights. 

The shared history is reflected in the many references to the colonial provenance of some of the most basic and far reaching of the laws and regulations affecting the media in South Asia. Among these are the Official Secrets Acts originally drawn up by colonial governments with the aim of protecting and strengthening the now non existent imperial authority. In some countries these laws have been modified since independence. In others they have continued essentially unchanged. This apparent continuity on the face of it cedes legitimacy and some moral high ground to contemporary critics. The extent to which the various South Asian Official Secrets Acts have been changed since independence provides one basis on which to compare how much new thinking went into building the legal and moral foundations of the independent states.  Some of the continuity, however, reflects the persistence of systems and procedures which have been retained by most states, whatever their ideological basis or political and cultural origins.

The monopolistic character of broadcasting legislation was common to all the South Asian states until it was overturned by new communication technologies in the 1990s. Laws affecting the print media, which also derived from colonial legislation, provided for the ability to influence and control or manipulate the print media, but did not envisage state control of the press. Post-colonial governments in South Asia went further than their colonial predecessors: for example in Pakistan under military rule, in India under the emergency in the 1970s, and in Sri Lanka, where the Lake House group was nationalised. The techniques of press control may have been learned from the former colonial regimes but were by no means restricted by colonial precedents in their application. In India the foundational premises of free speech and the kind of principles that have been established emerged in the context of the print media. As Lawrence Liang has noted, one of the questions for future research is the implication that this had on the broadcast media in India. This applied to the other South Asian countries as well. The freedom of the broadcast media may depend crucially on the degree to which the print media can exercise those freedoms. 

The separate studies of India, Pakistan, Bangladesh and Sri Lanka all focus on the constitutional foundations of freedom of speech and expression in contemporary South Asia.  Fundamental to this has been the extent of independence of the judiciary in the South Asian states and their ability to interpret and actively extend these rights. Here the experience of all four countries has been different. But the ability or otherwise of the judiciary to enforce constitutional rights has been a two-edged weapon for the South Asian media. In some contexts, it has been empowering and a strong protection against the arbitrary encroachment of government on civil and political rights. In others, it has reinforced its own authority and that of governments in ways which have not been friendly to the freedom of the media. The ways in which the Contempt of Court laws – another legacy from colonial times and UK practice – have been applied and developed by the judiciaries of India, Pakistan and Sri Lanka, and the implications for the freedom of the media, is one area of innovation and comparability, in which the influence of precedents within the region is more than a matter of academic interest. The Indian Supreme Court judgment in the Cricket Association Board case of 1995, by declaring the airwaves to be public property made a powerful statement for India which reverberated across the subcontinent. It also inaugurated a new era of broadcasting litigation in India (as Lawrence Liang notes) and more widely in South Asia, because until recently broadcasting was a state monopoly.  In Bangladesh the courts were moved by government to challenge the legitimacy of Ekushi TV as a licensed private terrestrial TV station - the first in that country – and it was forced to cease broadcasting as a result. Increasingly licensing decisions and regulations, and the framework of electronic media regulation, are liable to be subject to legal challenge.

In comparing the impact of constitutional rights on media law in South Asia the relative strength of the Indian courts is apparent in their ability to challenge government decisions both in normal circumstances and in an emergency or when extraordinary powers are in force. In Pakistan, where for more than thirty years since independence the country has been under military rule, constitutional rights, (as has been seen recently),  are  more vulnerable to emergency provisions. In Bangladesh, the constitution provides an even weaker foundation, and the constitutional basis of the current regime is very unclear. Regional comparisons in this field are a valuable area of study and research.
For India, Lawrence Liang focusses on the restrictive rather than the enabling influence of the judiciary for media freedoms.  He argues that the rulings of the courts on Contempt issues have had the effect of suppressing a critique of judicial pronouncements. In viewing judicial activism as the defining aspect of a new construction of media restrictions rather than freedoms, he also indicates a promising comparative perspective across the countries of South Asia.  In Pakistan, as we have noted, it is recognised that members of the public may in good faith criticize judicial acts. The courts have held that this right must not be exercised in pursuance of improper motive or malice or in an attempt to impair or impede the course of administration of justice. However, in the November 2007 emergency provisions, it was the government itself rather than the media which mounted a radical attack on the judiciary. In Bangladesh, the courts have taken conservative positions and Contempt of Court legislation has increasingly come to be used against the media. In Sri Lanka, the sub judice rule has seriously impeded discussion on matter of public interest. This would be one aspect to be explored more fully in a future South Asian research agenda 

Right to information 

Among the changes in the international legal environment which have been affecting media laws in South Asia are attitudes to Freedom of Information. In Pakistan as Noreen Kazim points out, Freedom of Information was regarded as a subsidiary of the right to freedom of expression expressed in Article19 of the Constitution. Pressure from international organisations led to the promulgation of the Freedom of Information Ordinance of 2002.  Kazim argues that positive features of this law are marred by a broad list of exceptions, which risk undermining access to information. Government can classify embarrassing or revealing documents, or set a prohibitively high cost on accessing information. Protection for whistle blowers who expose confidential information in the public interest, which is very incompletely protected even in advanced democracies, is another issue on which international practice is increasing awareness in South Asia, where the concept enjoys even less recognition and protection. 

Asiuzzaman discusses the 2002 working paper on freedom of information, prepared for the Bangladesh government by the Law Commission, and the subsequent promise – not yet fulfilled- to enact a Freedom of Information Act. He judges that the demand is gaining currency in Bangladesh where it is seen as a means of lessening corruption and improving the function of governance. In Sri Lanka, a draft law was formulated by a committee of senior government officials with the input of civil society and the media during 2003. Though the draft was approved by Cabinet, the Government lacked the political will to enact it. For India, Lawrence Liang has focussed on freedom of speech and expression issues arising from the Convergence Bill
Internet censorship
The increasing use of the internet and of mobile phone technology has in some respects greatly increased the range and participation in journalistic activity by ordinary citizens who would not claim to be journalists. It has also presented a formidable challenge to systems of censorship. Internationally – as the Chinese government has demonstrated - it has not proved as difficult to censor internet traffic as was once thought.  An international consensus on the evils of child pornography, and international political cooperation against terrorism, appear to have had some impact.  In Pakistan, Noreen Kazim has noted that while in some respects government has been able to censor internet traffic, blocking mainly pornographic and anti-establishment political websites, Pakistanis can still access information which the government would prefer to censor. South Asian experience in this area is part of a global picture 

Significant regional comparisons on media licensing laws in South Asia have been noted in this research, and with the emergence of new technologies and means of distribution, this is a growing area of activity and innovation. One particularly interesting area is that of Community Radio where government regulations have restricted its development in India (until recently) and in Pakistan and Bangladesh, while in Nepal (and to a lesser extent in Sri Lanka) the concept has been widely adopted and encouraged in different forms.  

Questions of Public Interest 

The concept of Public Interest Broadcasting is another issue which is commonly recognised as being important and valid in South Asia, even when the interpretations of its content and meaning may differ. It has been the commonest defence of the validity of the state broadcasters, which except in Sri Lanka still dominate or monopolise the terrestrial networks. In India, for example Doordarshan has long claimed the uniqueness of its remit to broadcast in the national interest, to audiences which if not universal are more extensive and socially wider reaching than the niche audiences initially commanded by satellite television. The historic control and manipulation of the state media by governments for their own propaganda purposes has always been the biggest flaw in that argument.  The justification of the claim on the grounds of superior reach became harder to prove as the reach of satellite television expanded and state broadcasters in all countries adopted the same commercial practices as their competitors. However the commercial TV channels have done relatively little to reinforce an equal claim to national legitimacy by moving into the area of public interest broadcasting themselves, arguably a missed opportunity.  

As Lawrence Liang notes, the phrase ‘public interest’ has in India become a mode of describing a set of claims and representations, whose accuracy and usefulness is now open to question. Originally a way of invoking issues of social equity and justice for the poor, the concept of public interest, as interpreted by the courts, has sometimes been used as an instrument to quash the rights and livelihood of the poor. In the present situation, it is not possible to revert to the development communication model that prevailed in the early history of broadcasting in India. But the virtual disappearance of issues of development in mainstream media in almost all South Asian countries certainly alerts us to the need to think about issues of public interest broadcasting. This is a challenge for all the South Asian countries which requires further analysis and discussion both nationally and regionally. .
Regulatory challenges 
The different institutions for media regulation in the South Asian region and their responses to the problems posed by converging communications technologies form a useful point of comparison. New media regulatory institutions, or proposed institutions, have challenged the authority of the ministries which previously had the power to regulate broadcasting and communications. In India, this has put the Information and Broadcasting (I & B) Ministry and the Communications Ministry to some extent in competition with the quasi-independent Telecoms Regulatory Authority of India. The TRAI took over responsibility for broadcasting regulation in January 2004. The Communications Convergence Bill 2000 was aimed at creating a single regulatory authority (Communications Commission of India or CCI), with the power to regulate content in any media.

In Pakistan, the interim government under President Farouk Leghari set up a regulatory body for the electronic media shortly before the February1997 election. In 2002 under General Pervez Musharraf’s military government  it was renamed the Pakistan Electronic Media Regulatory Authority (PEMRA) by an ordinance, and in addition to being the media licensing authority was given an extended brief, both to improve access to mass media at the local and community levels; and  to ensure good governance by optimising the free flow of information. It was given an authority ostensibly independent of the Communications ministry, though it continued to be subject to official pressures. PEMRA’s action in the aftermath of the October 2005 earthquake, in issuing local radio licences in the disaster affected areas, was a major boost to the liberalisation of information in Pakistan, which enhanced PEMRA’s reputation. When PEMRA imposed drastic restrictions on broadcasters under the emergency of November 2007 it denied that it was acting as the government’s agent. The regulator argued – unpersuasively -  that it believed in "self-regulation" by the electronic media, but that it was obliged to take action against contraventions by the media of its codes of conduct.  PEMRA’s role at that time severely undermined its credibility with the industry and with the public. 
In Bangladesh the legal framework for broadcasting is more uncertain than in Pakistan.. As yet there is no equivalent law for licensing of the broadcast media or for the regulation of private radio and television. Proposals are subject to negotiation by the bureaucracy and private entrepreneurs. Licensing decisions have been subject to challenge on legal and political grounds. There is no system to encourage or require private channels to accept some social or public interest responsibilities. In April 2000 the country’s first private TV channel Ekushey (ETV) was licensed both as a satellite channel and more adventurously as a terrestrial channel. Bangladesh now has nine private channels and two radio stations.  But an initiative to set up an autonomous broadcasting commission made by a high-powered government-appointed committee in 1996 came to nothing. Bangladesh media continue to be subject to direct government control in the case of the state broadcasters and to more covert but no less direct pressure in the case of the private TV channels. This continuing uncertainty affects investment. Bangladesh has failed to attract any major foreign investment in the media sector.  Compared to India or Pakistan,  Bangladesh has some way to go in promoting freedom of the airwaves or confidence that it is moving in  that direction.

In Sri Lanka there has been a long standing demand for structural reform of the state electronic media to protect them from political pressures. But as in Bangladesh, the recommendation of a government-appointed commission to make them autonomous was not implemented in the mid-1990s and looks further away today because of the revival of the civil war. Sri Lanka was ahead of other South Asian countries in creating diversity in its media regime both in FM radio, the provision of community radio under the state umbrella, and in the licensing of both terrestrial and satellite TV channels.  But the institutional and legal structures for protecting a diverse media system in Sri Lanka leave much to be desired. Government continues to license stations directly itself and in times of insecurity to restrict media freedoms by recourse to emergency legislation. For these and other reasons, the judicial underpinning of media freedoms is also more in doubt than for some years, which is a cause of increasing concern to the journalistic community. Sri Lanka has shown with its telecommunications authority that an autonomous body can prove effective, but there seems today less likelihood than a decade ago that it will embark on the same path for the broadcasting industry. 
FUTURE RESEARCH AND DEVELOPMENT. 

This scoping study has identified a number of areas for future research and development which are of special relevance to the media in South Asia, both regionally and nationally. 

From a regional perspective, it has highlighted the continuing importance of a common colonial inheritance in the development of the national legal frameworks within which rights to expression and information are adjudicated. It has also illustrated the continuing relevance to contemporary issues of governance of criminal and civil codes and other legislation, established in colonial times and since modified to different degrees in each country.  Since Independence, Governments and judiciaries in each country have pursued different paths, in constitution-making, in the introduction of new legislation, the amendment of old laws and in the interpretations of their judiciaries. But in terms of the development and increasing diversification of the media, the effect of the satellite revolution and other technological developments, not to mention the regulatory challenges which all this poses, there are many shared problems which make a comparative perspective of value. This is true of efforts to reform Contempt of Court legislation, to introduce Right to Information legislation, or to establish regulatory systems for media and for telecommunications. 
This study has highlighted some interesting comparisons and contrasts of practice between the countries of South Asia and has confirmed that there are a number of such areas of constitutional and regulatory practice of common interest which merit further exploration within a regional framework. These will be of value not only to academic lawyers and media practitioners but also to the government officials and political representatives who are engaged in the drafting and implementation of regulatory structures in South Asia.

It is also evident, however, that the different political circumstances and the different state of media development in each country present studies on their own. Despite their shared colonial inheritance, the four South Asian countries covered in this study have their own specific media and legal issues to confront. The particularities of their circumstances, the character of their governments, the role of their judiciaries and the preoccupations of their civil societies all vary and each has pressing national concerns in this field which need to be addressed. For journalists, broadcasters, media lawyers and academics and government officials in each country, it is the specifics of their own national situation which make the most urgent demands on their attention. It is clear, therefore, that in addition to any comparative work that merits exploration, identifying and analysing relevant national issues in each country would meet a valuable need for professionals in each country. 

One other result of the scoping research has been to confirm the relative paucity of expertise in this important field in South Asia. The work which our associates have done on ‘Sources of Expertise’ in particular countries has shown that while there are a number of individuals, mostly lawyers, with a knowledge of media law in each country, there are far fewer people who combine a knowledge of media law with an awareness of media developments and the actual and potential role of the media in society. Even where the media is taught as a subject in colleges and universities, media policy and law in this wider sense rarely features as a module.  Expertise in the comparative state of media policy and law across South Asia is a very much rarer commodity. In fact the scoping research suggests that currently there is no expert in this field in any college or university in the region. 

One of the reasons why the Media South Asia project embarked on the scoping research was that as a network we identified this as a priority. Our  colleagues in South Asia work in a variety of different media fields – for the most part as pressure groups for change in the field of women and the media, community media, particularly community radio, citizen journalism and public interest information in general. They are well aware of the constraints imposed on rights to information and expression imposed by existing systems of government and law, as well as by the widespread use of emergency powers. They also know that if civil society in South Asian countries is to be effective in supporting the preservation and extension of these rights within the framework of governance it needs to be both well versed in media policy issues and well equipped with knowledge of the legal basis for those rights and relevant experience and practice elsewhere. 

We believe the scoping research has made the case for further work in this field and we set out below out thoughts on how it might be pursued. 

Curriculum Development and Course material  

We think that ‘Media Policy and Law’ needs to be developed as a curriculum subject for media students in South Asian countries.  The curriculum for each country should concentrate principally on issues of relevance to that country but it should also include some wider awareness of developments elsewhere in South Asia and internationally. 

In order to develop curricula of this kind, we would propose to identify academics working in one or two leading colleges in each country who would be interested in doing this work as part of a South Asian exercise and with a prior commitment from their colleges that they would incorporate the module into the teaching syllabus within a measurable period of time.  

We would also propose to develop for each country a sourcebook/ toolkit/primer on the subject, which would provide the historical and legal background, the existing constitutional and legal framework, a series of essays of key issues, sources of expertise, an annotated bibliography and compendium of relevant legal judgments.  This sourcebook would be aimed not just as teachers and students but also at the wider community, including lawyers, journalists, broadcasters and members of civil society.  

A further product would be a single edited volume on some of the key comparative issues identified by the scoping research. This would build on the insights produced by the research associates and in some cases would be written by them. The volume would carry an introduction highlighting the value of comparative work of this kind in the South Asian context. As there is no such volume available at the moment, we anticipate that this would both stimulate wider interest in the subject and provide a valuable source for teaching and a stimulus to good practice in all four countries. 

Another vital ingredient of the project would be the stimulation of comparative thinking on this subject by the holding of three workshops - at the inception, editing and final stages of the preparation of the curricula and source books. These workshops would be held in three of the four countries involved and with institutions engaged in the curriculum project.  One of the workshops would also include discussion by relevant experts and decision makers from across the region of key issues for inclusion in the comparative volume. 

Some limited funding for internships would also be useful in reinforcing this process. The internships would provide opportunities for South Asian scholars and experts to spend time outside the region in academic institutions where these subjects are taught already – if not with a South Asia focus – or with regulators such as OFCOM in the UK. 

The aim of this second stage of the project would be to establish Media Policy and Law as a curriculum subject on a sustainable basis in at least two institutions in each of the four countries, to build up expertise in the subject both academically, among media professionals and civil society groups, and within government departments, and by this means to equip all relevant stakeholders, including civil society, more effectively to defend and extend the public interest in today’s fast evolving media landscape. 
David Page 
William Crawley

2 October 2008
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